SCENARIO #1
BENEVOLENT AGEISM

You are contacted by the daughter of a woman in her early 70’s. The mother has just sent $25,000 to the Canadian lottery. In asking about the mother’s background you learn she retired 2 years ago after being a branch manager for BofA for 30 years. She owns her own home, has a good retirement and an IRA. You also learn the daughter contacted the local police department, who sent an officer to talk to the woman and prove to her that the Canadian lottery is an advanced fee fraud. After talking to the officer for an hour, the mother called her a liar and kicked her out of the house.

What do you advise the daughter at this point?

You ask the daughter if there have been any other changes in her mother’s behavior since her retirement. After thinking about it, she tells you that her mother has started purchasing items off the HSN. However, when the merchandise arrives at her home, she doesn’t open it but lets it stack up against the wall.
Does your advise change with this information?

You inform the daughter that you can have a BofA fraud investigator contact her mother and talk to her about this type of fraud. You contact your friend, who is the fraud investigator, and later learn that she called the mother and talked to her for about 45 minutes. At the end of the conversation, the mother thanked her, said she now understood that she had been defrauded and would not be sending any more money. The mother, however, was not aware that her bank account had been flagged. You then find out that she waited three weeks, drove to another BofA branch in another town where she is not known, and wired $5000 to China.

Now what do you advise daughter?

Assume daughter did not feel able to take action on the above set forth facts. You talked to her about capacity examinations and conservatorship but she was understandably concerned about her relationship with her mother. However, she then calls you back a month later and tells you that she just learned her mother sent $30,000.00 to Nigeria and cashed in her 401K. 
Now what? Would any of your advise be different if the woman was 50?
SCENARIO #2

REVERSE AGEISM

You have a 70 year old man who invested $200,000.00 in Endgame. He is fully capacitated and is a retired college professor. His children are grown, gainfully employed, the family is close and he owns his own home, which is fully paid off. 

You also have a 50 year old man who invested the same amount in Endgame. He is employed as the Vice-President of a small corporation, has 3 children, 2 in high school and 1 in middle school, his wife is a stay at home mom and he owns his own home but it has a $300,000.00 mortgage.
You bring fraud actions for each client but, because the older man is an elder under California law (over the age of 65), you enhance his lawsuit with EADACPA allegations. After all, you have the Endgame tapes.

Do you think the 70 year old should be entitled to enhanced remedies based on this fact situation? Why?

Assume further that the elder is a retired professor of genetics and has written several books that became best sellers. He is also a savvy investor who made money in the market, prior to Endgame, and serves on the boards of several medical corporations for which he receives a liberal stipend as well as being a draw on the lecture circuit. The loss of $200,000.00 is substantial but no where near devastating.

The 50 year olds business is in trouble and the company may be filing for bankruptcy. His area of expertise in being made obsolete by computer technology. He is trying to save for his children’s college educations and the $200,000.00 was his life savings. His wife is trying to get a job but she hasn’t worked for 18 years and was a secretary.
Do you still think the elder should get enhanced remedies and, if so, why? How would you explain that entitlement to the 50 year old client? Should elders, solely by virtue of a chronological age, be part of a protected class? Why?
Should the ability to access an enhanced remedy be based on vulnerability as opposed to chronological age? If so, how should “vulnerability” be defined?
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15610.30.  (a)  "Financial abuse" of an elder or dependent adult

occurs when a person or entity does any of the following:

   (1) Takes, secretes, appropriates, or retains real or personal

property of an elder or dependent adult to a wrongful use or with

intent to defraud, or both.

   (2) Assists in taking, secreting, appropriating, or retaining real

or personal property of an elder or dependent adult to a wrongful

use or with intent to defraud, or both.

   (b) A person or entity shall be deemed to have taken, secreted,

appropriated, or retained property for a wrongful use if, among other

things, the person or entity takes, secretes, appropriates or

retains possession of property in bad faith.

   (1) A person or entity shall be deemed to have acted in bad faith

if the person or entity knew or should have known that the elder or

dependent adult had the right to have the property transferred or

made readily available to the elder or dependent adult or to his or

her representative.

   (2) For purposes of this section, a person or entity should have

known of a right specified in paragraph (1) if, on the basis of the

information received by the person or entity or the person or entity'

s authorized third party, or both, it is obvious to a reasonable

person that the elder or dependent adult has a right specified in

paragraph (1).

   (c) For purposes of this section, "representative" means a person

or entity that is either of the following:

   (1) A conservator, trustee, or other representative of the estate

of an elder or dependent adult.

   (2) An attorney-in-fact of an elder or dependent adult who acts

within the authority of the power of attorney.

15657.5.  (a) Where it is proven by a preponderance of the evidence

that a defendant is liable for financial abuse, as defined in Section

15610.30, in addition to all other remedies otherwise provided by

law, the court shall award to the plaintiff reasonable attorney's

fees and costs.  The term "costs" includes, but is not limited to,

reasonable fees for the services of a conservator, if any, devoted to

the litigation of a claim brought under this article.

   (b) Where it is proven by a preponderance of the evidence that a

defendant is liable for financial abuse, as defined in Section

15610.30, and where it is proven by clear and convincing evidence

that the defendant has been guilty of recklessness, oppression,

fraud, or malice in the commission of the abuse, in addition to

reasonable attorney's fees and costs set forth in subdivision (a),

and all other remedies otherwise provided by law, the following shall

apply:

   (1) The limitations imposed by Section 377.34 of the Code of Civil

Procedure on the damages recoverable shall not apply.

   (2) The standards set forth in subdivision (b) of Section 3294 of

the Civil Code regarding the imposition of punitive damages on an

employer based upon the acts of an employee shall be satisfied before

any damages or attorney's fees permitted under this section may be

imposed against an employer.

   (c) Nothing in this section affects the award of punitive damages

under Section 3294 of the Civil Code.

1571.  Fraud is either actual or constructive.

1572.  Actual fraud, within the meaning of this Chapter, consists in

any of the following acts, committed by a party to the contract, or

with his connivance, with intent to deceive another party thereto, or

to induce him to enter into the contract:

   1. The suggestion, as a fact, of that which is not true, by one

who does not believe it to be true;

   2. The positive assertion, in a manner not warranted by the

information of the person making it, of that which is not true,

though he believes it to be true;

   3. The suppression of that which is true, by one having knowledge

or belief of the fact;

   4. A promise made without any intention of performing it; or,

   5. Any other act fitted to deceive.

1573.  Constructive fraud consists:

   1. In any breach of duty which, without an actually fraudulent

intent, gains an advantage to the person in fault, or any one

claiming under him, by misleading another to his prejudice, or to the

prejudice of any one claiming under him; or,

   2. In any such act or omission as the law specially declares to be

fraudulent, without respect to actual fraud.

1574.  Actual fraud is always a question of fact.

3345.  (a) This section shall apply only in actions brought by, on

behalf of, or for the benefit of senior citizens or disabled persons,

as those terms are defined in subdivisions (f) and (g) of Section

1761, to redress unfair or deceptive acts or practices or unfair

methods of competition.

   (b) Whenever a trier of fact is authorized by a statute to impose

either a fine, or a civil penalty or other penalty, or any other

remedy the purpose or effect of which is to punish or deter, and the

amount of the fine, penalty, or other remedy is subject to the trier

of fact's discretion, the trier of fact shall consider all of the

following factors, in addition to other appropriate factors, in

determining the amount of fine, civil penalty or other penalty, or

other remedy to impose.  Whenever the trier of fact makes an

affirmative finding in regard to one or more of the following

factors, it may impose a fine, civil penalty or other penalty, or

other remedy in an amount up to three times greater than authorized

by the statute, or, where the statute does not authorize a specific

amount, up to three times greater than the amount the trier of fact

would impose in the absence of that affirmative finding:

   (1) Whether the defendant knew or should have known that his or

her conduct was directed to one or more senior citizens or disabled

persons.

   (2) Whether the defendant's conduct caused one or more senior

citizens or disabled persons to suffer:  loss or encumbrance of a

primary residence, principal employment, or source of income;

substantial loss of property set aside for retirement, or for

personal or family care and maintenance; or substantial loss of

payments received under a pension or retirement plan or a government

benefits program, or assets essential to the health or welfare of the

senior citizen or disabled person.

   (3) Whether one or more senior citizens or disabled persons are

substantially more vulnerable than other members of the public to the

defendant's conduct because of age, poor health or infirmity,

impaired understanding, restricted mobility, or disability, and

actually suffered substantial physical, emotional, or economic damage

resulting from the defendant's conduct.

3288.  In an action for the breach of an obligation not arising from

contract, and in every case of oppression, fraud, or malice,

interest may be given, in the discretion of the jury.

3294.  (a) In an action for the breach of an obligation not arising

from contract, where it is proven by clear and convincing evidence

that the defendant has been guilty of oppression, fraud, or malice,

the plaintiff, in addition to the actual damages, may recover damages

for the sake of example and by way of punishing the defendant.

   (b) An employer shall not be liable for damages pursuant to

subdivision (a), based upon acts of an employee of the employer,

unless the employer had advance knowledge of the unfitness of the

employee and employed him or her with a conscious disregard of the

rights or safety of others or authorized or ratified the wrongful

conduct for which the damages are awarded or was personally guilty of

oppression, fraud, or malice.  With respect to a corporate employer,

the advance knowledge and conscious disregard, authorization,

ratification or act of oppression, fraud, or malice must be on the

part of an officer, director, or managing agent of the corporation.

   (c) As used in this section, the following definitions shall

apply:

   (1) "Malice" means conduct which is intended by the defendant to

cause injury to the plaintiff or despicable conduct which is carried

on by the defendant with a willful and conscious disregard of the

rights or safety of others.

   (2) "Oppression" means despicable conduct that subjects a person

to cruel and unjust hardship in conscious disregard of that person's

rights.

   (3) "Fraud" means an intentional misrepresentation, deceit, or

concealment of a material fact known to the defendant with the

intention on the part of the defendant of thereby depriving a person

of property or legal rights or otherwise causing injury.

   (d) Damages may be recovered pursuant to this section in an action

pursuant to Chapter 4 (commencing with Section 377.10) of Title 3 of

Part 2 of the Code of Civil Procedure based upon a death which

resulted from a homicide for which the defendant has been convicted

of a felony, whether or not the decedent died instantly or survived

the fatal injury for some period of time.  The procedures for joinder

and consolidation contained in Section 377.62 of the Code of Civil

Procedure shall apply to prevent multiple recoveries of punitive or

exemplary damages based upon the same wrongful act.

   (e) The amendments to this section made by Chapter 1498 of the

Statutes of 1987 apply to all actions in which the initial trial has

not commenced prior to January 1, 1988.

